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GEORGE E. BILLINGS, claimant of

the American schooner "W. H. Tal-

bot," her tackle, apparel and furniture.

Appellant, ) No. 2123

VS.

ERWIN BAUSBACK et al.,

Appellees.

BRIEF FOR APPELLEES.

This is an appeal in admiralty from an allowance

for reduction of provisions, under Sec. 4568, U. S.

R. S.

Appellants argue the appeal without any state-

ment of the case and without any regard to many

of the material facts. For example, they do not

question findings made by the Court below that the

flour from which the bread was made was mouldy

—

had been wet and was mouldy and lumpy and un-

suitable for palatable bread (Ap. 170) ; that the lat-

ter forty days of the voyage the bread was poor,

very poor; as some of the witnesses say, it was like

deep sea lead, and there are other terms that would



indicate that it was rather of a character not to be

very palatable (Ap. 169). Nor it is questioned that

certain articles which appellants say were served out

as substitutes for others that gave out were served

out before as well as after the articles for which they

were substituted ran out. Nor is it controverted that

all of the articles alleged to have been served out as

substitutes (except the canned corn and the canned

tomatoes) ran out before the end of the voyage. It

is also admitted that tea and rice, which are "sched-

ule" articles, ran out before the end of the voyage.

No claim was made by appellees for shortage of these

articles, because the coffee that was served out was

regarded as a substitute for tea, and the oats were

regarded as a substitute for rice. Neither can it be

controverted that the pies, pancakes and duff that

were served out were made from the bad flour, and

that the defects of the flour were reproduced in its

cooked products. It is equally a fact that the pud-

ding made from the sago or tapioca was weevily and

unfit to use.

In fact, appellants' answer is itself a revelation of

the way food kept running out on a voyage that was

just about an average one. For example, the answer

says (Ap. 20-24) •

That lard was used in cooking the food until the

same gave out; during the voyage libelants received

two ounces of butter per day, and that the butter

gave out about ten days before the voyage was fin-



ished (Ap. 19, 20) ; that the pease gave out about

four or five days before arrival, and that afterwards

libellants were served with canned pease and canned

string beans, both of which gave out before arrival;

that molasses gave out before arrival (Ap. 21) ; that

libelants were served with onions three times a day

as long as they lasted, that after onions gave out

libelants were served with canned pease and canned

string beans, both of which gave out about three

days before arrival (Ap. 21 and 22).

It is also to be noted that there are no substitutes

provided by law for pease, beans, sugar, molasses,

lard or butter.

While the seamen have the option of accepting the

fare provided by the master, still the law does not con-

template that the master may omit from the fare pro-

posed by him those articles for which no substitutes

are provided. In other words, the crew must, in any

event, be furnished with the articles for which no sub-

stitutes are provided.

It is further to be noted that sour bread can not

be a substitute for biscuit. The schedule provides

that both biscuit and bread must be issued daily.

We also call the attention of the Court to the fact

that the captain says the biscuit were only intended

to be used in case of an emergency. Now the law

contemplates that, in addition to the regular ration

of flour, one pound of flour may be substituted for

biscuit or bread. If there had been good flour on



the vessel, that might have been so substituted; but

not the flour that was on board. When the vessel

arrived, there were only 45 pounds of biscuit left;

that, at the schedule rate of one-half a pound a day,

or 7 pounds for 14 persons, would have lasted only

63/7 days. And as biscuit were served only 14 days

during the voyage, clearly there were only biscuit

enough on the vessel at the beginning of the voyage

to last 203/7 days; and of these the captain says he

knew they were weevily before leaving Newcastle.

That the Court may have the substance of the

testimony as to quality in a convenient form, we sub-

mit below a synopsis of each witness' testimony upon

that point as follows:

TROY: Fifty days after voyage began began to

serve out biscuit; flour bad mostly all the time; in

lumps and mouldy; had to put it in the grinding

machine and grind it. Bread made from it sour; had

pudding like a deep sea lead; had pancakes—like

sinkers, too; rice-pudding had weevils.

FRANCK (who messed aft) : Before we came

in, we were short of all sorts of things; bad flour

fifty days; no biscuit until a fortnight before coming

in, and it was full of weevils; flour in very bad con-

dition, hard and lumpy, had to grind it in a mortar;

captain himself would not eat bread made from it;

complained to captain; pudding of vermicelli and



sago, and captain knows that I sat there and picked

the weevils out to get that little bit of grub in me; pie

was made of the bad flour, and pudding out of

weevily sago and vermicelli; the pancakes also of

the same flour. Cook baked bread every day, but it

was not used; they dumped it over; the biscuits were

full of small weevils.

KOFOED: Had biscuits only last fortnight, but

they were full of maggots and insects, they were not

fit to eat; the flour was full of big lumps; and bread

was sour; bread was in that condition about fifty

days; the pancakes, the pudding and the bread were

just like deep sea lead, the flour was full of big lumps.

MATSON: Bread made of flour was spoiled and

full of lumps; it was sour and it made the bread sour.

CARLSON (a witness for claimant) : About half

the voyage it (the bread) was very good, the latter

part of it it was not so good as it was at first, but it

was good to eat.

NYBERG (a witness for claimant) : It (the

bread) was extra good right up to the last three

weeks I guess; then it was not quite as good; not

extra good; we could eat it.

"Q. Would you call it good bread?

"MR. WALL—Please do not lead the witness.

"A. No, not good."



The biscuits were good. There were a few weevils

in some of them, but not all. In many just small

weevils, they would drop out if you broke them open.

A couple of times there were weevils in the pudding

and we spoke of it.

SIMPSON (the cook, a witness for claimant) :

Did not serve out biscuit until toward the end of the

voyage, the biscuits had a few weevils in them; a

good deal of the flour you had to knock it down

to get the lumps out of it; had to grind it up; and

the bread made from the flour in the last part of

the voyage was sort of sour. If I was good and hun-

gry I would have eaten of that bread; but unless I

was good and hungry it would not have been appe-

tizing in the condition it was.

CARTER (cabin boy) : Forty-five pounds of

biscuit left after the vessel arrived. I have heard of

a few complaints about the food.

KNUDSEN (captain and part owner) : The bread

would not be as nourishing as the good bread was,

but it was nourishable enough so that no one suffered.

They (the sailors) would say it was not as good as

the other; I knew that myself. The biscuits were

kept in tin cans soldered up. They were kept for an

emergency. There were a few weevils when we left

Newcastle. The flour that was offered in evidence

was taken from the only sack left on board. I sifted

the flour before I brought it up here. I knew that



if the flour was lumpy when you sifted it you could

break it up so as to force it through the sifter.

Nor is there any question as to time when the

different articles of food ran out. So we think it

plain that the appellants themselves make out a very

strong case for affirmation on the undisputed facts.

In fact, it is patent from the record that the food

was bad and that there was a shortage; yet appellants

discuss the facts not at all.

Nor are appellants in any better position, so far

as the law is concerned, upon either of the questions

raised by them. We think what is said in the opinion

of the court below (Ap. 170, 171 and 172) is a

full answer to all that appellants advance.

There Was No Option.

We wish to say that appellants' whole argument

upon the question with regard to the agreement be-

tween the ship and the crew, as the law exists today,

under Section 4568 and 4612, is based upon ap-

pellants' refusal to face the plain meaning of the

word "option", as used in the statute. The Century

Dictionary thus defines the word:

"Option: i. Choice; wish; preference; elec-

tion.

"2. The power or liberty of choosing; the

right or power of choice; the opportunity of

electing or selecting an alternative or one of

several lines of conduct; the power of deciding
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on a course of action: as, that is not left in my
option; it is at your option to take it or leave it."

So, applying the law to this case, we have the ap-

pellants arguing that—while these seamen were on a

voyage on a sailing ship from Newcastle to San

Francisco, where they necessarily had to be at times

thousands of miles from any port; and where, if

the master decided to put into some port, after a

demand upon him for the "schedule" or "scale", his

vessel might have been weeks in getting there—we

have, we say, the appellants arguing that in such a case

the seamen must first demand a schedule, although the

articles demanded are not on board, and both the mas-

ter and the seamen know perfectly well they are not on

board. Still appellants argue that in such a case

the seamen would have the power, the liberty of

choosing, deciding or electing whether or not they

would accept the fare the master provided. The

argument is absurd on the face of it. As the court

below said, "The seamen had had no opportunity to

exercise an option." Why should the law ask the

seamen to do a vain thing, and demand the schedule

of the master when the vessel is at sea and the

schedule articles are not on board and when the

position of the vessel makes it impossible to get the

scheduled articles forthwith, and perhaps not for

weeks?

Appellants say that if the scale had been demanded,

there are many ports into which the captain could



have gone to obtain the articles called for by the scale.

The record does not show any such thing; on the

contrary, a map of Oceanica shows that a vessel

on a voyage from Newcastle to San Francisco would

have to be thousands of miles from land during the

latter part of the voyage, and might so be at almost

any stage thereof. Nor is there any telling when

a sailing ship, trying to take advantage of the trade

winds in making such a voyage, could reach a port,

if she should decide to run for it. The old law per-

mitted the master to run for port to supply de-

ficiencies. It is significant that this provision was

deliberately omitted from the new law, as we shall

show later.

If, before leaving Newcastle, the master had con-

sulted with the crew as to whether they would be

governed by the government scale or by some ar-

rangement then proposed by him, then the crew would

have had a chance of exercising an option.

The whole substance of appellants' argument has

not in the slightest taken this case out of the decisions

made in the case of Petersen vs. Cunningham, 77

Fed., 212, et seq., and Bronx vs. The Ivy, 62 Fed.,

601. On the contrary, this case remains within Judge

Morrow's decision in the former of those mentioned.

The change in the law does not affect in the

slightest what was there said; for the reason that

the only difference made by the change is to give

the master and the crew an opportunity to agree
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upon an arrangement different from that provided

by the schedule, when dealing on an equal footing

and at a time when the crew can exercise an effective

option as to whether they will abide by the scale or

consent to the arrangement proposed by the master.

In this case, all the option the seamen had as to

the food offered was "to take it or leave it:" if they

left it, they starved.

The objects of the legislation contained in sections

4568 and 4612 are Protection and Relief. Judge

Holt said in the case of the Mary C. Hale, 132 Fed.,

800, "It is important that this law should be strictly

enforced." And it is said in a case from the District

of Columbia, decided after the law, as it now stands,

went into effect:

"This law is remedial, and was enacted for a

beneficent purpose, and while not to be enforced

with undue severity should, nevertheless, be con-

strued liberally, so as to give its humane purpose

full and practical effect, and cause it to be re-

spected and obeyed by ship owners and masters."

Schooner H. E. Thompson vs. Martin, (1900)

16 App. Cas. (D. C), 222.

In this case there was no demand for the scale until

after the arrival of the vessel at Barbadoes; yet the

crew were allowed the compensation for the first part

of the voyage, during which they did not demand or

get the scale. The Court said (page 228) :
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"The testimony shows that there was a substan-

tial departure from the scale throughout the en-

tire voyage, and that for a considerable portion

of it the reduction in quantity was more than one-

third. There was also evidence showing that to-

ward the conclusion of the voyage some of the

provisions furnished were of bad quality."

This case, taken as a whole, is directly against ap-

pellants' contention.

The object of the law, undoubtedly, is to provide

a specific dietary for merchant seamen, a dietary

which, in the judgments of the congress, best meets

all of the requirements of a seafarer's life and is

best calculated to preserve the health of the crew.

No departure from this dietary should be permitted,

except in those cases where it is clearly shown that the

sailors had a full, fair and free opportunity of ex-

ercising an effective option as to whether or not they

would accept the food proposed as a substitute, after

well knowing what was proposed and after a chance

to consider fully the same.

The dietary proposed by the congress provides, as

well as it is possible for such a combination to pro-

vide, for as much variety as possible, to preserve the

health of the crew through the varying changes of

latitude incident to a voyage such as the one we are

here considering. Regarding this point, Wm. Johnson

Smith, F. R. C. S., principal medical officer at the

Seaman Hospital at Greenwich, says in the work
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published by him, "Shipmasters' Medical and Surgi-

cal Help and First Aid," at page 2: "The use of

" the same dietary under the most varying condi-

" tions of climate must necessarily be prejudicial to

" health. . . . The sameness of the food, the use

" of salt and preserved meat, the occasional failure

" in the preservation both of meat and vegetables, and

" faulty cooking, are all causes of those disturbances

" of digestion from which so many seamen suffer."

It is, therefore, only natural to conclude that the

congress adopted for the merchant vessels of the

United States, after due deliberation, a scale which

would best make for the preservation of the health of

the crew. This scale should not be lightly changed;

and certainly it should not be changed in favor of a

method of feeding thrust upon the crew at a time

when it would be impossible for them to obtain the

scale if they demanded it.

As the two sections (4568 and 4612) must be

construed together, it is most pertinent that sec.

4568, prior to its amendment into its present form,

contained the provision that if it were shown to the

court that proper and equivalent substitutes for articles

then specified "were supplied in lieu thereof, in any

reasonable time, the court could take such circum-

stances into consideration" (Act of June 7, 1872,

Ch. 322, 17 T. L., 270). This provision was after-

wards deliberately omitted. So it is seen that the old
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law contemplated giving the master a chance in any-

reasonable time of putting into the nearest port

to supply any deficiencies, although to make such

a port, in a sailing ship, might take weeks. The

new law gives the crew the right to elect, at a time

when if they elect the scale they will get it

forthwith, whether or not they will be fed in the

manner proposed by the master. If the crew do

not have a chance to exercise this right of choice or

election when election will amount to something,

then they have no option, and they must take what-

ever fare the master may provide. Further, ap-

pellants' argument is an appeal to the court to say

that the congress intended that a master might de-

liberately run the risk of incurring a penalty, and

then escape the penalty because of the ignorance on the

part of his crew of a formality, which, if complied

with, would not alleviate their hardship.

The releases given were not, nor did they pur-

port to be, releases of claims on account of

allowance for reduction of provisions. They
were releases on account of wages in respect

of the past voyage; nothing more.

It is not pretended by appellants that the crew

were paid anything except the wages due to them

for their services on the voyage. If they had re-

ceived any sum in settlement of their claims on ac-

count of reduction of provisions and that settlement

had been free from fraud or coercion, and they



had then given a release for such claims, that might

make a different case. But we say the releases

given do not touch these claims in any way whatso-

ever, because the claims are not demands '^on account

of wages in respect of the past voyage."

All of the cases cited by appellants deal with re-

leases for wages. And here, too, as in appellants'

first question, appellants' confusion results from a

failure clearly to understand what is meant by

''wages." "Wages," of course, mean "that which is

paid for service rendered; what is paid for labor;

hire" (Cent. Die). Construing sec. 4521, U. S.

R. S., the Court said, in the case of Ryan vs. Hook,

34 Hun. (N. Y.). 191:

"The word wages as used in this statute is

presumed to have been used with its ordinary

meaning of compensation to a hired person for

his services. In works on maritime law, it is de-

fined to be the compensation allowed to seamen

for their services on board a vessel during a

voyage (Abbott on Shipping, 615; 3 Kent's Com.,

185). Thus its popular meaning and its mean-

ing in admiralty law are substantially the same."

All of the cases cited by appellants deal with

the wages of seamen under the specific chapter and

subdivision "Wages." In this connection it is im-

portant to consider the manner in which the law

governing seamen has been arranged by the com-

missioners who revised the statute law of the United
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States. The law providing for that revision (7 Fed.

Sta. Ann., p. 149 et seq.) specifies that the com-

missioners shall arrange the same under titles, chap-

ters, and sections or other suitable divisions and sub-

divisions, with head notes briefly expressive of the

matter contained in such divisions; also, with said

notes, so drawn as to point to the contents of the

text.

The title relating to "Seamen" (6 Fed. St. Ann.,

p. 843, et seq.) is divided into chapters as follows:

I. Shipping Commissioner;

II. Shipment

;

III. Wages and Effects;

IV. Discharges

;

V. Protection and Relief; Etc.

It is under the chapter ^'Wages and Effects'' that

all of the cases cited by appellants fall.

Under the chapter "Protection and Relief" comes

sec. 4568, under which the libels are filed, and it is

to be noted that the head note of that section is

''Allowance for Reduction of Provisions."

Further, this legislation for the Protection and

Relief of the sailor has been on the statute books

in some form, as Protective and Relief legislation,

ever since 1790. None of the text writers treat of

it as wages. Flanders on the Law of Shipping (1853)

treats of it under the heading, "Of the Supplies

Requisite to be put on Board" (p. 70), and he says

(p. 71) that in 1790, as now, the penalty for violating



i6

the law was estimated in terms of wages, "to be recov-

ered in the same manner as their stipulated wages.

Act U. S. 20th of July, 1790, ch. 56, Sec. 9."

The wording of the law as it stands today, is as

follows (omitting certain parts, to bring out the

point made) :

"Sec. 4568. (Allowance for Reduction of Pro-

visions) . . . the seaman shall receive by way

of compensation for such reduction or bad quality

{not as compensation for his services for the voy-

age) . . . the following sums, to be paid to

him in addition to and to be recoverable as wages."

The reason why this compensation for short al-

lowance is recoverable as wages, and not otherwise,

need only be called to the attention of an admiralty

court. A bond for costs in the sum of $500 is by

the general rule required before a libel can be filed

in the admiralty. To require such a bond of a sailor

would be to slam the door of the admiralty in his

face. So, from time immemorial, the seaman has

been permitted in the admiralty to sue for wages

without putting up a bond for costs. The congress,

therefore, in providing that he should be compensated

for short allowance, also provided that he could

recover that compensation in the same way that he

recovered his wages; and for that reason, and for

no other, the recovery is sought for in the manner

in which wages are sought to be recovered, and
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the libel is called a libel for additional wages. The

form for such a libel, as it appears in the first

edition of Benedict (1850), page 494, is called a libel

for ''Wages and short Allowance of Bread," and the

prayer is, page 496, "for the payment of the wages

and the short allowance aforesaid." This same form

appears in other editions of Benedict (3rd Ed., p.

531; 4th Ed. 569).

In the case of the Childe Harold, Fed. Cas. 2,676,

the case which furnished the precedent for the form

in the first edition of Benedict, one of the libelants

sued for short allowance of food and for his wages;

the other sued for short allowance only, having been

paid his wages in full. The court found no short

allowance, but allowed a recovery for the libelant

suing for his wages.

Ordinarily, in the admiralty a receipt or release is

good only to the extent of the consideration received

by the sailor and for the purpose for which it is

given, Hanson vs. Fowle, Fed. Cas. 6,042; Mitchell

vs. Pratt, ib. 9,688; Payne vs. Allen, ib. 10,855;

Thomas vs. Lane, ib. 13,902; Domenico vs. Alaska

Packers' Assn., 112 Fed., 560, and cases cited.

So, certainly, a release for wages for the past

voyage cannot be a release of claims for allowance for

reduction of provisions for that voyage.

The shipping commissioner has nothing to do with

the settlement of seamen's claims, unless ''both parties
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agree in ^writing to submit to him" as arbitrator. The
law is:

"Sec. 4554. {Commissioner to act as arbitrator)

.

Every shipping commissioner shall hear and decide

any question whatsoever between a master, con-

signee, agent or owner, and any of his crew, which
both parties agree in writing to submit to him;
and every award so made by him shall be binding

on both parties, and shall, in any legal pro-

ceedings which may be taken in the matter, be-

fore any court of justice, be deemed to be con-

clusive as to the rights of parties."

As it is not even pretended that there was any

such submission in this case, it is difficult to under-

stand why the shipping commissioner was dragged

into it. Further, this section (4554) in itself disposes

of the whole of appellants' contention under this

head.

Libellants were compelled by the law, relating to

"Discharge," to follow the provisions of sec. 4552,

in "respect to the settlement of wages." Under that

section, they had to sign a mutual release of "all

claims for wages in respect of the past voyage or

engagement" and they had to sign it before the

commissioner (sec. 4549). But that release related

solely to the settlement of wages.

The law for "Protection and Relief" provides

especially for the shipping commissioner acting as

arbitrator of any question "between a master, con-
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signee, agent or owner, and any of his crew, which

both parties agree in writing to submit to him" and

only of questions so submitted. There was no such

submission to the commissioner of any of the claims

here sued on. The crew signed a release for wages,

which they were compelled by law to sign before the

commissioner; they were paid the money due them

for their services for the past voyage; and each gave

a release for that money, and for nothing else. In

fact the deputy commissioner, who testified for the

claimant, said himself (Ap. 39) that the release signed

before him was the usual form of release signed

in all cases by all seamen who are paid their wages

before the commissioner. Also, that all that was

said to the men in this case, when they signed of¥,

was (Ap. 38) :

"A. The usual routine. Step forward and

sign clear."

The compensation here sued for is in the nature

of a penalty, an unliquidated claim, and one properly

to be adjusted on contestation in court. If seamen

prefer to have an admiralty court adjust their claims,

after testimony has been taken under oath, why should

they be forced to submit them to the commissioner?

And why should it be claimed that a release given

only for money earned during the voyage is a re-

lease of claims because of reduction of provisions?

It is not pretended that the libelants received any
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compensation for reduction of provisions; and they

did not give any release for such reductions.

No possible error has been shown, and the decree

of the court below should be affirmed.

Respectfully submitted.

F. R. WALL,
Proctor for Appellees.


